Part III changes the focus to MDL aggregation in products-liability proceedings, reporting first on the number of cases involved in aggregate-MDL proceedings in the years before and after Amchem and Ortiz-culminating, perhaps coincidentally, in a greater number of products-liability cases and MDL proceedings in recent years. Part III ends with a brief overview of the size of three recent MDL nonclass settlements. Based on their similarity to pre-Ortiz class settlements, these settlements manifest the shifting form of products-liability aggregation from class to nonclass settlements and raise important questions of procedural fairness and justice that commentators and the American Law Institute (ALI) have begun to address.
II. CLASS ACTIONS
A. Filings and Removals: 1994-2007 In the wake of Amchem and Ortiz, the Judicial Conference Advisory Committee on Civil Rules ("Committee") asked the Federal Judicial Center (FJC) to conduct a study of federal-court class action filings and removals before and after those decisions. 12 The Committee was interested in whether products-liability and other class action plaintiffs were avoiding the federal courts when filing class actions because of the perception that class certification and approval of class settlements would be more difficult as a result of the two decisions.
The Amchem-Ortiz study, published in September 2002, 13 did not conclude that parties were avoiding federal court in the wake of the decisions. Specifically, it found that nonsecurities class action filings and removals in federal court increased steadily from 1994 to 1996, leveled off for six months, then increased and leveled off just before Amchem was decided in 1997. 14 In the six-month period immediately following Amchem, filings and removals declined to the 1996 level and leveled off until Ortiz was decided. 15 Then, contrary to expectations, nonsecurities class action filings and removals increased to 1000 per sixmonth period and leveled off, with a slight dip at the end of the study 12 With respect to personal-injury class actions-the type of claims at issue in Amchem and Ortiz-the study found that "filings of personal injury class actions more than doubled from 1994 through June 2001, including an increase during the two years or so following the Ortiz decision." 17 The study also found that "removals of personal injury and property damage class actions decreased briefly after the Amchem decision and increased during 2000-2001." 18 Overall, removals of such cases quadrupled from 1994 through June 2001. 19 Not only did Amchem and Ortiz not have the expected effect, class action filings and removals appeared to move in the opposite direction by increasing after the Ortiz decision. 20 Since 2002, the FJC has updated its class actions research in a longterm study of the impact of CAFA on the federal courts. 21 The CAFA study found that, overall, diversity class action filings increased in the immediate aftermath of the Act's effective date (February 18, 2005 ) and appeared to continue to increase over the post-CAFA period (through June 2007). 22 Diversity class action removals also increased, post-CAFA, but then followed a downward trend over the post-CAFA period. 23 With respect to personal injury class actions, specifically, the CAFA study found that monthly filings and removals of diversity personal-injury class actions had declined, slightly, in the post-CAFA period, but that the decrease was not statistically significant. 24 Just as with the Amchem-Ortiz study, the empirical results were contrary to expectations. CAFA did lead to increases in other categories of diversity class actions in the federal courts; 25 but personal-injury class actions did not conform to expectations. 16 . Id. 17. Id. at 2. 18. Id. Note that removals were also expected to decline after Amchem and Ortiz because defendants would not want to subject their settlements to the standards articulated in the two decisions. Id. at 4.
19. Id. at 2. 20. The FJC research found "a statistically significant, but short-lived, change in filings after the Amchem decision . . . [that] lasted through just after the Ortiz decision," but that finding seems overshadowed by the post-Ortiz increase in filings that exceed the pre-Amchem trend line levels. Id. at 11.
21. For the most recent report on filings and removals, see LEE & WILLGING, supra note 8. 22 . Id. at 7, 21 fig.3 . The CAFA study focused on diversity class actions because the Act expanded the diversity jurisdiction of the federal courts.
23. Id. 24. Id. at 12 ("The average number of personal injury class actions initiated in the federal courts has actually dropped slightly in the post-CAFA period . . . .").
25. Id. at 11-12 (describing increases in diversity contracts, consumer protection-fraud, and property-damage class actions in the post-CAFA period).
In sum, the personal-injury class action has not disappeared from the federal courts. 26 In the wake of Ortiz, the number of such cases initiated in federal courts appears to have increased. After CAFA, the number of such cases initiated in the federal courts appears to have remained steady-not increasing, as the proponents of CAFA may have hoped, but not decreasing, either.
It is possible to combine the databases compiled in the two FJC studies of class actions to analyze class action filings and removals from January 1994 through June 2007 over the entire 13.5-year (or 162-month) period. Figure 1 displays monthly filings and removals of products-liability personal-injury class actions over that time span in two different ways. The lighter gray line represents the number of filings and removals of personal-injury products-liability (PIPL) class actions as reported in FJC reports. The Committee generally prefers that, in counting the number of class actions, the FJC count multiple class action filings or removals that are later consolidated, either through the MDL process or in an intradistrict consolidation, as a single class action. 27 The darker line represents the total number of PIPL class actions that the FJC identified in the Amchem-Ortiz and CAFA studies without adjustment for intradistrict or MDL consolidations. 
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Even a cursory glance at Figure 1 suggests that PIPL class actions are alive and well in the federal courts, at least in terms of filings and removals. If one regresses the consolidated PIPL filings and removals on time, in a simple linear regression over the entire period, 28 the coefficient for time, i.e., the slope of the line, is positive, showing an increase in filings and removals during the period. The same is true if one regresses the total PIPL filings and removals on time. In other words, over the entire period from January 1994-June 2007, PIPL class action filings and removals appear to have increased-slightly-and this is true for both the consolidated and total PIPL filings and removals. To that extent, then, Amchem and Ortiz have not resulted in a decrease in PIPL class actions in terms of absolute numbers.
This statement is one that we must immediately caveat. Because we do not have reliable data on state court filings, we cannot address whether more such cases are being filed in state court than in the 1990s. It is possible that class action plaintiffs have fled the federal courts in great numbers. We simply do not know. Moreover, PIPL class actions may have increased in absolute numbers, but even an increase in absolute numbers may be, at times, a relative decrease. As will be discussed in Part III, other kinds of products-liability cases have seen much larger relative (and absolute) increases in the same period. Nevertheless, filings and removals get a person only so far. The real impact of Amchem and Ortiz on PIPL class actions should be seen in judicial rulings on class certification. That is the subject of the next section.
B. Class Certification
The linchpin of the class action's power lies not with the filing of a class action, but with the class certification ruling. 29 In a seminal study, Bryant Garth of the American Bar Foundation found the class action's power to be associated with "[s]uccess in certification [, which] makes it possible to raise the stakes through aggregation, which justifies some greater expenditure of attorney time on the plaintiffs' (and defendants') side."
30
A more recent FJC study concluded that " [t] he dichotomy between certified and noncertified cases could hardly be clearer. A certification decision appears to be a turning point, separating cases and pointing them toward divergent outcomes." 31 Cases with a certified class invariably lead to class settlements, while cases without a certified class are either dismissed or result in settlement of the individual claims of the class representative, but not of the class. 32 Accordingly, examining certification rulings might reveal more about the impact of recent changes in the law on class action litigation than simply examining the rate of filing class actions. With that in mind, we now turn to an empirical examination of trends regarding class certification decisions at both the appellate and trial levels. 35 -held that district courts erred in certifying products-liability common-issues classes for trial in cases where personal-injury and damages claims of individual class members arguably differed considerably from each other and required separate proof. In Rhone-Poulenc, an en banc Seventh Circuit also discussed the lack of opportunity to appeal class certification decisions under appellate jurisdictional rules calling for a final judgment as a precondition for an appeal. 36 The court issued a writ of mandamus directing decertification of a class of hemophiliacs exposed to HIVcontaminated blood.
Factors Other Than Amchem-Ortiz

37
Writing for the majority, Judge Posner emphasized "the undue and unnecessary risk of a monumental industrybusting error in entrusting the determination of potential multi-billion dollar liabilities to a single jury when the results of the previous cases indicate that the defendants' liability is doubtful at best . . . ." Soon after Rhone-Poulenc, the Advisory Committee revised Federal Rule of Civil Procedure 23 ("Rule 23") to add section (f), authorizing a permissive interlocutory appeal, allowed at the discretion of the courts of appeals, to review decisions granting or denying class certification. 39 The Committee noted that "[a]n order granting certification . . . may force a defendant to settle rather than incur the costs of defending a class action and run the risk of potentially ruinous liability." Moreover, this research suggests that Rule 23(f) interlocutory appeals more often result in the denial of class certification than in either affirming class certification or in the reversal of a denial of class certification. 45 Again, the percentages for each outcome documented in the two studies are very similar. 46 Combining the range of outcomes found in the two studies, a little more than half of the Rule 23(f) appeals decisions reversed class certification, while around 20% affirmed class certification. Only about a quarter of interlocutory appeals concerned decisions denying class certification, and these were affirmed about twice as often as they were reversed. Examined from the perspective of whether the appeal's outcome ended with the possibility of a class being certified, both studies found that 71% terminated with no possibility of a certified class. In both studies, only about 30% of interlocutory appeals affirmed class certification or allowed for the possibility of class certification on remand. In sum, the existing research supports the view that Rule 23(f) has reduced the number of cases proceeding with certified classes. 47 While the impact of Rule 23(f) is separate from that of Ortiz, the Rule is a product of case law developed during the same period. In 2003 the Advisory Committee revised two additional sections of Rule 23, which allowed for more restrictive application of the preconditions for class certification in sections (a) and (b). First, the Committee altered the timing of the certification decision, no longer requiring that a court determine class action status "as soon as practicable" after a case is filed, but instead allowing a court to determine class action status "at an early practicable time" after filing. 49 Second, the Committee deleted language in Rule 23(c)(1)(C) that class certification "may be conditional," stating in its Committee Note that a "court that is not satisfied that the requirements of Rule 23 have been met should refuse certification until they have been met." 50 Read together, these provisions raised the standard for certifying a class from an early, conditional ruling to a later, relatively final decision. They expanded the opportunity for parties to engage in discovery prior to moving for class certification and removed any pressure for the court to decide a motion to certify before being informed about, and even ruling on, the merits of the underlying claims. One might reasonably expect that the rules would have the effect of restricting class certification because the presumption that a class would be certified preliminarily on a conditional basis was no longer available. The MCL, 3d went on to cite a host of mass tort "opt-out" cases that had been certified as class actions on both statewide and nationwide bases.
52
The manual also stated "[i]n appropriate cases, common issues of fact or law have been carved out for class certification under Rule 23(c)(4)(A)."
53
In contrast, the current MCL, 4th begins its treatment of mass-tort class actions this way:
Federal courts have "ordinarily" disfavored-but not ruled out entirely-using class actions in dispersed mass tort cases. After experimentation with class treatment of some mass torts during the 1980s and 1990s, the courts have greatly restricted its use in mass torts litigation. Mass tort personal injury cases are rarely appropriate for class certification for trial. . . . Property damage claims may be different . . . .
54
The MCL, 4th also refers to certification of issues classes under Rule 23(c)(4)(A) in conjunction with nonclass procedures for individual issues, but notes that in recent times, "questions have been raised about the constitutionality, fairness, and usefulness of issues classes in the mass tort context." 55 The MCL, 4th's bottom line tracks its opening line: class certification of mass-tort cases is disfavored, but not out of the question. Based on the current guidance to judges and practitioners in mass tort litigation, one would expect that class certification of mass-tort cases would have become rare indeed during the decade between the two most recent versions of the Manual for Complex Litigation.
Scholarly commentary arriving after the 2004 publication of the MCL, 4th supports the conclusion that the certification decision is the key factor in analyzing the direction of class action litigation. Professor Edward Sherman observed that a "number of federal courts have applied increasingly stringent requirements for class certification, particularly for cases arising in multiple states;" 56 referenced "the aversion of many 
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federal courts to class certification of multistate class actions" 57 ; and concluded that, "in most mass tort cases today . . . , class certification is unlikely."
58 Along similar lines, Professor Richard Marcus launched his discussion of maximalist use of MDL procedures by quoting Judge Weinstein to the effect that "'use of the class action device to aggregate claims has become more difficult.'" 59 All of the above-cases, commentary, and Rule changes-point in the direction of fewer certified classes. This combination of factors makes it less likely that one could identify an Ortiz effect. Instead, Ortiz should be understood as part of a larger trend in the class action context-a trend away from certified classes. The next subpart examines the existing empirical studies of class certification. What light can these studies shed on the perceived shift away from class certification and toward MDL aggregation?
Empirical Research
Empirical research on class certification is quite limited. Until recently, the body of such research related exclusively to class actions in federal courts, which is the subject of this paper. In this section, we discuss four federal studies, one of which dates from the 1970s. It is impossible to infer a post-Ortiz trend from four data points, especially when the studies differ in many respects. Moreover, none of the studies focused on mass-tort or PIPL cases. Nonetheless, these studies warrant discussion. Interestingly, the studies point toward more restrictive rulings on class certification over time. One might reasonably expect this based on developing case law, rule changes, and guidance from the Manual for Complex Litigation-discussed above-as well as the Supreme Court decisions in Amchem and Ortiz. But the paucity of data prevents us from drawing any firm conclusions.
In addition to the following discussion, the four studies are summarized in appended Table 3 . 60 We also discuss two studies of state class action activity; one from California 61 (California Study) and one That study encompassed all cases filed or litigated as class actions in those districts during the study period. Nine years later, the FJC conducted a national case-based survey of attorneys in closed class action cases, using a database constructed by examining electronic docket records in all civil cases filed during the study period for evidence of class action activity (2005 FJC) . This study generated responses from a representative national sample of attorneys involved in class action terminations between July 1999 and December 2002. 66 These three studies (1974 Georgetown, 1996 FJC, and 2005 FJC) did not limit their analysis to certain kinds of class actions. The ongoing CAFA study, discussed above, divides class action cases broadly into federal-question and diversity class actions (2009 FJC) . 67 In what follows, we limit the discussion of that study to the diversity cases. For a class certification ruling to exist, of course, counsel representing the putative class must, ordinarily, first file a motion to certify the class. The percentages of cases in which motions were filed in the four studies ranges a great deal, from 70% of the cases in the 1996 FJC study 68 to just 24% in the 2009 CAFA study.
69
The 1974 Georgetown study found that motions to certify were filed in 51% of the cases studied. 70 The 2005 FJC study did not ask directly about the filing of motions to certify, but instead asked attorneys to report court action on class certification; 43% reported court action on a motion, but the percentage of cases in which a motion was actually filed is likely higher. 71 The California study found that "not only was the filing of motions for class certification relatively infrequent overall, but the data also show a consistent decrease in the yearly rate of these motions over the study period, declining sharply from 2000 These findings indicate that in a substantial portion of cases raising class allegations, no motion to certify the alleged class is ever filed. In the most recent federal study, no motion to certify was filed in three quarters of the putative class actions. Even at the high end, in the 1996 FJC study, no motion to certify was filed in 30% of cases. The federal rule change likely delays the filing of certification motions and thus makes the filing of any such motion less likely, overall. The California rule seems even more likely to tolerate delaying or not filing a motion to certify.
b. Rulings on Motions
All four federal studies found that when a judge ruled on a motion to certify, the most likely ruling was to grant the motion. 77 The CAFA study found that the grant rate was 63%, 78 the 2005 FJC study 56%, 79 the 1996 FJC study 67%, 80 and the 1974 Georgetown study 66%. 81 These grant rates, combined with fewer motions to certify filed in later studies, have resulted in very different percentages of cases filed with class allegations that eventuate in a certified class. The 1974 Georgetown study, which had motions in about half the cases and a high grant rate, found that 27% of the cases filed as class actions saw a class certified.
82
The 1996 FJC study, with motions filed in most cases and a relatively high grant rate, found that 37% of putative class actions resulted in a certified class. 83 The 2005 FJC study, with motions activity in fewer cases, compared to earlier studies, and the lowest of the four grant rates, found that 24% of putative class actions resulted in a certified class. 77. These percentages do not include cases in which there was no ruling on a motion to certify a class. In a sizeable number of cases courts take no action on class certification before the case is resolved. See, e.g., WILLGING & WHEATMAN, EMPIRICAL EXAMINATION, supra note 29, at 35 tbl.9 (showing that 163 of 283 cases (58%), many of which had no motion to certify, had no action taken on class certification).
78. This is the percentage of all rulings on motions to certify a class, excluding orders deferring a ruling or finding the motion to be moot. Lee & Willging, supra note 67, at 224 tbl.9.
79. This is the percentage of the 43% of attorneys who reported court action on class certification: 56 percent of the rulings were to certify a class. 
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The CAFA study, with motions to certify filed in only about a quarter of cases, found that only 13% of cases filed as class actions resulted in a certified class of some type. 85 The California study found that 44% of motions for certification were granted and that the overall rate of class certification was 12.8%.
86
In Oklahoma, the grant rates were 58% between January The CAFA study found that 20% of certified classes were litigation classes. 94 The California study found that 22% of classes certified between 2000 and 2005 were certified as a result of a contested motion. 95 In Oklahoma, 54% of the pre-CAFA certifications were litigation classes, and that percentage remained relatively constant at 53% after CAFA (but with a much smaller number of certified classes).
96 Although these findings, by themselves, do not establish a trend, they do seem to indicate that the litigation class, once the norm, has become relatively uncommon in federal courts as well as in California and Oklahoma.
When complete, the CAFA study will shed additional light on these issues. To date, we have collected data on 669 terminated class actions based on diversity jurisdiction that were initiated in federal court in the period February 2003-February 2007. A relatively large percentage of the sampled diversity cases remains pending, as of the last update (about 20% of the post CAFA cases). But a preliminary analysis is possible, with respect to class settlement rates in general and personal injury cases in particular. To date, none of the diversity class actions in the sample has terminated by trial; the nontrial class actions include, needless to say, any case in which a litigation class has been certified. That may change as additional cases terminate. But as of this writing, the result in every terminated case with a certified class has been class settlement. The CAFA study includes information categorizing every state-law claim raised in the complaints in sampled cases, permitting us to identify cases raising one or more personal-injury claims. Slightly more than one in eight (ninety-seven cases, or 14.5%) of the terminated diversity class actions raised one or more state-law claim classified as "tort personal injury" (a somewhat broader category than mass torts or products liability). Interestingly, the class settlement rate unconditionally); see also for terminated cases raising one or more personal-injury claims and those not raising such a claim is identical-10.3%. Ten of 97 terminated class actions raising one or more state-law personal-injury claims resulted in a class settlement. Fifty-nine of 572 terminated class actions not raising a state-law personal-injury claim resulted in a class settlement. This finding is preliminary and is likely to change when all cases in the sample have terminated. It suggests, however, that class settlement is not necessarily a less likely outcome of class actions raising personal-injury claims, compared with other diversity class actions-even in the postAmchem, post-Ortiz era.
In sum, the existing empirical evidence is consistent with the thesis that class certification has become less likely in the post-Ortiz period. Moreover, the settlement class-at issue in both Amchem and Ortizappears to have displaced the litigation class as the dominant form of class certification. Interestingly, the most recent evidence suggests that cases raising state-law personal-injury claims have not fared differently when compared with cases raising other kinds of claims. Any trends that do exist in class certification and settlement rates, in other words, may not be limited to personal-injury or mass-tort cases.
III. MDL AGGREGATION
In this Part we address the increasing importance of MDL aggregation in the mass-torts and PIPL area. 98 Although the original proponents of the MDL process included products-liability cases on their list of case types in which "massive filings of multidistrict litigation are reasonably certain to occur," 99 MDL consolidation of large numbers of products-liability cases into mammoth MDL proceedings is a more recent phenomenon. Prior to 1990, for example, the Judicial Panel on Multidistrict Litigation (JPML) ordered the consolidation of only six products-liability MDL proceedings. Those consolidations accounted for just 27% of the twenty-two products-liability proceedings that the JPML considered during its first twenty-one years of existence. 100. This section analyzes data provided to the FJC by the clerk's office at the JPML. The databases analyzed contain records for MDL proceedings and records for cases in the federal courts that the JPML has considered making part of an MDL proceeding. We use the term "case" to distinguish these actions from "proceedings," the term we use to identify MDL consolidations. As KANSAS LAW REVIEW [Vol. 58 1990 , in other words, the JPML considered about one products liability proceeding per year, on average, and declined to order consolidation of the overwhelming majority of those it did consider. It is the more recent development of mammoth MDL proceedings that has spurred discussion of a shift toward MDL aggregation. In fact, some commentators have concluded that the "preferred way of handling mass tort lawsuits in the federal courts has been for the [JPML] to transfer and consolidate the cases in a single district court." 101 In the nineteen years between the beginning of 1990 and the end of 2008, the JPML ordered consolidation of 112 products-liability MDL proceedings. During that period, the JPML considered at least 154 such proceedings, for a grant rate of 73%. In short, the JPML has become much more likely to order consolidation of products-liability proceedings-almost three times as likely to consolidate-at the same time as the number of products-liability proceedings has increased. From 1990 through 2008, the JPML considered eight products-liability proceedings per year, on average.
But to be clear, MDL aggregation is not exactly an alternative to class action aggregation of claims. Cases consolidated in an MDL proceeding may, and often do, raise class allegations, and an MDL proceeding can very well result in a class settlement, as discussed below. Moreover, the JPML has expressed a strong preference for ordering the consolidation of proceedings where the potential transferee cases raise class allegations: "a potential for conflicting and overlapping class actions presents one of the strongest reasons for transferring such related actions to a single district for coordinated or consolidated pretrial proceedings."
102
Whether the presence of a class allegation actually increases the likelihood of an MDL consolidation is an interesting question for further empirical investigation. This Part will proceed in a somewhat backwards fashion. First, we will discuss MDL cases, with the purpose of establishing the mammoth size of a few of these MDL proceedings and of documenting the proportion of products-liability cases these few proceedings constitute. Then, we turn to the proceedings themselves and the issues they raise. By "disposition," we refer to the JPML's decision whether to make a case a part of a new or ongoing MDL proceeding. The figure includes case dispositions that did not result in the case being consolidated into an MDL proceeding. This is a relatively minor point, however, because 95.5% of all JPML dispositions in NAPL cases resulted in the case becoming part of an MDL proceeding. At minimum, to be included in the figure, a case had to be similar enough to other cases for the JPML to consider consolidating it with at least some other cases in an MDL proceeding.
The number of NAPL MDL case dispositions represented in Figure  2 , as with PIPL filings in Figure 1 , fluctuates a great deal from year to year. The line spikes in 1995, breaking through the 10,000-cases mark for the first time. It is worth emphasizing that point-in 1995, the JPML disposed of more than 10,000 NAPL cases. The line in Figure 2 103. This figure and Table 1 present data provided to the FJC by the clerk's office at the JPML. See also note 100. The JPML automated its records in 1992; the Cases database is incomplete prior to that date. The data point for 1991 probably understates the number of NAPL cases disposed of in that year and should be interpreted with caution. "concluded that no adequate procedures presently exist to enable the justice system to deal with the unique nature of asbestos cases," the JCUS signaled to the Judicial Panel that mass-tort litigation posed serious challenges for the civil justice system that might be remedied by aggregating multiple claims. 105 The JCUS urged Congress to "consider legislation expressly to authorize consolidation and collective trial of asbestos cases in order to expedite disposition of cases in federal courts with heavy asbestos personal injury caseloads." 106 In the absence of congressional action, the JPML took the lead and consolidated all pending asbestos cases and transferred them to the Eastern District of Pennsylvania for pretrial proceedings.
107 That proceeding, in fact, led to the settlement proposed in Amchem.
108 The Panel's action regarding asbestos reversed a series of five decisions between 1977 and 1987 in which the Panel declined to consolidate asbestos cases. 109 The 1991 decision appears to have opened the door to consolidation of productsliability cases at the increased rate described above.
Empirical attention to the increasing MDL activity regarding products-liability litigation has been sparse. A 1999 FJC study, conducted for the Chief Justice's Mass Torts Working Group, examined twenty-four mass-tort, personal-injury litigations and found that the JPML had transferred fifteen of them (between 1968 and 1999) . 110 More recently, Professor Deborah Hensler combined the results of that FJC study with the results of a mass-tort study conducted by RAND and concluded that "[h]alf (seventeen) of the mass personal injury litigations identified by the studies were consolidated and transferred to a single federal court under the multi-district statute."
111 She found that "[o]nly one-third (twelve) were resolved wholly or to a significant degree by a class action settlement . . . . But about two-thirds (twenty-two) . . . resulted in aggregate settlements, including both class and non-class global settlements that were intended to resolve all current claims against 105 Thus, even before any possible impact of Amchem and Ortiz, the MDL processes played a major role in resolving products-liability mass-tort litigation.
Hensler also examined ten products liability litigations filed between 1999 and 2007 and found that all ten had been consolidated by the JPML.
113
Those proceedings produced a range of outcomes from summary judgment through mixed individual and aggregate settlements to aggregate settlements. 114 Four of the litigations were ongoing at the time of her publication. 115 Three of the aggregate settlements (Baycol, PPA, and Sulzer Inter-Op Implant) included use of the class action device and two settlements (Ephedra and Zyprexa) did not.
116
As noted by Hensler, Ephedra included a series of consolidated settlements against individual defendants, resolving hundreds of claims in each instance. 117 Prior to those settlements-and perhaps motivating the choice of consolidation rather than class settlement-the presiding MDL transferee judge denied a motion to certify a proposed settlementonly class consisting of 170 personal-injury claimants with cases against defendant Metabolite International, Inc. 118 The court held that (1) joinder of all claimants was practical because they had already filed suit; 119 (2) the proposed class was not cohesive enough to satisfy the Amchem criteria; 120 and (3) the class action procedure was not a superior procedure given the alternative of using the MDL process and an equivalent process in California. 121 The court also noted that the parties sought to "have the [c] plaintiffs and defendants in the MDL litigation recognized the futility of invoking the class action procedure for their settlements and turned instead to nonclass consolidated settlements, giving up any prospect of res judicata being applied to the class of claimants.
The Zyprexa and Ephedra settlements, as well as the more recent Guidant and Vioxx settlements, suggest that the MDL process has supplemented and perhaps displaced the class action device as a procedural mechanism for large settlements. Indeed, District Judge Jack Weinstein observed in 1994 that " [w] hat is clear from the huge consolidation required in mass torts is that they have many of the characteristics of class actions. . . . It is my conclusion . . . that mass consolidations are in effect quasi-class actions."
123 Professors Silver and Miller, following Judge Weinstein's lead, refer to these aggregated, multidistrict mass-tort settlements as "quasi-class actions." 124 Neither the MDL statute nor the Federal Rules of Civil Procedure include any requirement that the court review a consolidated settlement, even an opt-in settlement negotiated by attorneys in the proceeding. The presumption is that the attorneys for the individual plaintiffs will represent the plaintiffs' interests adequately. In the Zyprexa litigation, Judge Weinstein approved a settlement with an estimated value of $700 million on behalf of 8,000 individual claimants with alleged personal injuries resulting from using the prescription drug Zyprexa. 125 Recall that the class settlement that Judge Weinstein approved in the Agent Orange litigation amounted to $180 million for a class with 240,000 claimants, much smaller both in total value and in the average recovery per claimant than the settlement in the Zyprexa MDL. 126 In the Agent Orange case, Judge Weinstein, after holding hearings before Vietnam veterans in five cities, wrote an extensive opinion upholding class certification under Rule 23(b)(3) and approving the class settlement as fair, reasonable, and adequate under Rule 23(e); 127 that opinion was reviewed by the Court of Appeals for the Second Circuit and affirmed after extensive discussion. 128 In contrast, Judge Weinstein approved a special master's report on the Zyprexa settlement in an unpublished twoparagraph order issued after a brief hearing on the proposed KANSAS LAW REVIEW [Vol. 58 settlement. 129 Along the same lines, the Vioxx settlement appears to have been administered in a transparent fashion by the court, but it does not appear that the court exercised any independent review of the fairness, reasonableness, or adequacy of the terms of the settlement or the process that led to the agreement. 130 Table 2 lays out the size of the awards and the number of claimants in three of the four nonclass mass-tort settlements discussed above. 131 All three settlement amounts are comparable in size to class action settlements. Surely, these cases also meet Rule 23(a)(1)'s numerosity requirement, and the number of claimants is comparable to the number of claimants in mass-tort class action settlements of yore.
None of this, of course, is to say that the settlements in the MDL proceedings were not fair, reasonable, or adequate to the settling parties. We have not engaged in any such analysis of the terms of the settlements. But, except for the attorneys and litigants involved in the settlements, neither has anyone else been required to do so. That's the point of the next section. 
C. Procedural Questions
This subpart poses, at a broad level, some of the procedural questions implicated by the nonclass aggregation process. Civil proceduralists have observed that few, if any, of the special procedural protections available to class members are afforded to litigants who settle their cases in a nonclass consolidated settlement. 139 Professor Howard Erichson succinctly summarizes the current state of affairs: "Class actions get all the attention." 140 And, one might add, class actions get all the procedural protections. Suffice it to say that our procedural rules have drawn a sharp distinction between class action litigation and nonclass aggregate representation of a large group of individuals. The result has been to attempt to force nonclass settlements "awkwardly within either the class action device or the traditional model of the one-on-one lawsuit" when they are in fact hybrids of the two litigation models. 141 As the above discussion of the Zyprexa, Vioxx, and Guidant litigations demonstrates, nonclass aggregate settlements can rival class action settlements in the size of the award and the number of claimants sharing in it. Amchem devoted considerable attention to the adequacy of representation of class members and found it wanting in the context of that sprawling settlement.
142
Nonclass aggregation proceeds on the unexamined assumption that individual plaintiffs joined together in consolidated litigation are adequately represented by individual counsel or by a plaintiff management committee (PMC) appointed by the judge presiding over multidistrict proceedings. 143 In the latter cases, judges typically address adequacy of representation at the time of appointment and not after a settlement has been reached. 144 Attorney-fee awards KANSAS LAW REVIEW [Vol. 58 remain for the court to resolve, but such decisions examine the merits of any settlement from a different perspective than would be the case in reviewing a class settlement as in Amchem. Likewise, notice to the litigants and an opportunity to present any objections to the settlement is not contemplated, because each plaintiff is represented by counsel and is presumed to have no need for notice beyond that given to their counsel. Parties may object, in practice, by refusing to opt in or agree to the proposed settlement, of course. Clients may express any objections to their attorneys in the privacy of their consultations. But how much do we know about how attorneys and clients interact in the aggregate context, where attorneys may represent large numbers of clients with similar claims?
The fairness, reasonableness, and adequacy of the settlement are left to the agreement of the parties without the special judicial oversight afforded to class action settlements.
The end result of the MDL process is that the parties have the benefit of a procedure facilitated by the courts to aggregate cases and establish the framework for a settlement without any independent review of the terms of the settlement. Judges and rule-makers, with the aid of academic commentators, have developed elaborate guidelines and rules of thumb to curb potential abuses associated with aggregate litigation taking the form of a class action. 145 From that angle, the availability of nonclass settlement procedures seems to provide opportunities, and perhaps incentives, for the parties to avoid the class action process while retaining the more-or-less-global settlement benefits of aggregate federal litigation.
Embedded in the assumption that individual plaintiffs are adequately represented by counsel (who sometimes have inventories of hundreds or even thousands of cases) is the assumption that ethical norms and attorney integrity will suffice to protect individual clients. 146 One commentator concludes that "we can accomplish the same objectives [of protecting litigant autonomy] by looking to lawyers' professional obligations concerning conflicts of interest and aggregate settlements."
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By applying relevant rules of professional conduct, that commentator asserts, "lawyers can create opportunities for autonomous client that "settlement terms of a settlement class action need careful scrutiny" and "judges should avoid rigid adherence" to formulas in calculating attorney's fees decisions at the outset and at settlement, as a substitute for client autonomy in the course of litigation and negotiation." 148 But how often are ethical norms enforced, either through disciplinary proceedings or in private litigation over nonclass settlements? At the least, empirical research into how well ethical norms protect individual litigants in such cases seems warranted.
What, if any, rules and procedures should be developed to protect the individual whose attorneys do not, for whatever reasons, choose to follow the professional norms for handling aggregate settlements outside of the class action context? Proposing specific regulations for nonclass settlements exceeds the scope of this article. The American Law Institute (ALI), in its Proposed Principles of the Law of Aggregate Litigation, noted that "a fresh look needs to be taken at how non-class aggregate settlements should be regulated."
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The ALI posits the circumstances required for aggregate settlements to be enforceable and binding on the parties, including consideration of "whether, based on all the facts and circumstances, the agreement is fair and reasonable."
150
One of the factors informing the determination of fairness and reasonableness is "whether the terms of the settlement were reviewed by a neutral third party."
151 Those terms will, of course, only apply if there is a dispute about enforceability. Unlike the treatment of class actions, there is no routine review of the fairness, adequacy, or reasonableness of the settlement or of the process for obtaining the consent of parties to the settlement.
Professor Richard Nagareda, one of the ALI reporters, but writing in his personal capacity, advocates a broad approach to the regulation of new forms of aggregation like nonclass aggregate settlements, an approach "that exposes hybrids of traditional litigation features with aggregate ones and that, then, seeks to regulate them as such, not to fit them awkwardly within either the class action device or the traditional model of the one-on-one lawsuit."
152 Under that approach, class actions should no longer get all the attention of proceduralists, rulemakers, and regulators. Empirical findings suggest several shifts in practice appearing to lead to the current use of nonclass settlements to resolve mass-tort litigation. The class action litigation landscape shifted in relation to changes in case law and governing rules of procedure. Though the number of PIPL class action lawsuits has shifted very little, the percentage in which a party files a motion to certify a class that a court grants for litigation purposes appears to have shrunk markedly. And, while the shift in class certification was taking place, the JPML began transferring productsliability litigations to single courts for consolidated management at a higher rate, and the number of products-liability consolidated cases expanded. As the class certification hurdles were raised, creative lawyers noticed that there are few, if any, practical barriers to aggregate non-class settlements. The end result is to leave the interests of plaintiffs in these mass-tort contexts solely in the hands of their attorneys, with no systematic judicial or other regulatory oversight. The ultimate question is whether that result is a fair, reasonable, and adequate treatment of those litigants. 
